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From Hard to Soft: Governance 
in the EU Internal Market

VASSILIS HATZOPOULOS

Abstract

At least three generations of governance methods have been—and are still 
being—used for the regulation of the internal market: the classic EU method, 
leading to harmonisation and (more rarely) unification; the ‘new approach’ based 
on mutual recognition and the use of standards; and ‘new governance’ which does 
not entail any formal delegation of powers to the EU and operates through self-
regulation, the creation of EU agencies and networks, administrative cooperation 
and other means of open coordination. It is impossible to establish either a hier-
archy or a clear chronological order between these methods, while it is also quite 
difficult to reach a clear conclusion as to their efficiency. What is certain is that all 
methods of governance are under constant adjustment and that they all feed into 
one another in order to secure the smooth operation of the internal market. The 
interaction between these methods is the topic of the present chapter.

I. INTRODUCTION

THE INTERNAL MARKET has been the core project of the EU since 
its very beginnings and, if one is to follow the Commission’s litera-
ture, still is.1 Of course, the 2020 internal market—and already that 

of today—is a much more diversified, technical and broad market than the 
one envisioned by the founding fathers back in 1957, as well as than the one 
‘accomplished’ in 1993. Being an ongoing and hence ‘timeless’ objective of the 
EU, the completion of the internal market has followed various paths and has 

1  See European Commission, ‘Europe 2020 (Communication)’ COM(2010) 2020 final; 
European Commission, ‘Single Market Act: Twelve Levers to Boost Growth and Strengthen 
Confidence: “Working Together to Create New Growth” (Communication)’ COM(2011) 206 
final; European Commission, ‘Single Market Act II: Together for New Growth’ COM(2012) 
573 final. These and supporting official documents are available at: http://ec.europa.eu/
internal_market/smact/index_en.htm.
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constantly adapted to the changing economic, political and regulatory trends.
At least three generations of governance methods have been—and are still 
being—used for the regulation of the internal market: the classic EU method, 
leading to harmonisation and (more rarely) unification; the ‘new approach’ 
based on mutual recognition and the use of standards;2 and ‘new gover-
nance’ which does not entail any formal delegation of powers to the EU and 
operates through self-regulation, the creation of EU agencies and networks, 
administrative cooperation and other means of open coordination. These 
various modes of governance, presented in a linear way—from more to less 
binding—on the graph below, will be briefly discussed in what follows. 

Figure 5.1: EU regulatory and non-regulatory techniques

All regulatory and non-regulatory means of governance are being simul-
taneously used in the internal market. While it is true that non-regulatory 
means have gained in importance during the last few decades, the thesis of 
this chapter is that today it is hard to identify a clear tendency in favour 
of ‘new’ governance and at the expense of ‘old’—the very terms ‘new’ and 
‘old’ being themselves misleading. Rather, the regulatory needs of the 2020 
common market, operating in a globalised context, may not be sufficiently 
met solely on the basis of regulatory means put into place more than half 
a century ago. Thus, old regulatory means evolve while, at the same time, 
new ones emerge and, progressively, become institutionalised.

II. THE CLASSIC EU METHOD 

The classic EU method (CEUM) of EU governance corresponds to the core 
EU legislative pattern (ie, the Commission proposes and the European 

2  This approach, introduced as being ‘new’ back in 1985, can hardly justify its name almost 
30 years later, but this is one of the lesser incoherencies in EU governance methods. 
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Parliament and Council decide, typically nowadays, according to the 
co-decision procedure) and is based on a structured and hierarchical leg-
islative procedure, leading to binding texts of secondary legislation.3 Such 
texts, depending on their form (regulations and decisions on the one hand, 
and directives on the other hand) and on their actual content, may lead to 
either unification of the law (and thus the creation of a new common rule 
replacing the pre-existing 28 rules of the Member States) or harmonisation 
(and more atypically coordination) of the laws of the 28 Member States.

A. Unification—Creation of ‘Common Rules’4

Unification of the law is a relatively rare outcome. Indeed, from all the policy 
areas in which the EU has adopted legislation, in very few cases has such 
legislation led to actual unification. Unification is to be found in areas of 
exclusive EU competences such as tariffs and trade policy, agricultural pol-
icy and, more recently, monetary policy. In the areas where Member States 
share competences with the EU, very rarely do they decide to completely 
relinquish their regulatory powers in favour of the EU; hence, unification 
remains exceptional. It took 40 years from the first piece of EU legisla-
tion in the field, and two financial crises, for financial services—an area 
touching the most volatile and globalised sector of modern economies—to 
get into the pipeline for EU unification.5 Even in areas where the EEC 
Treaty itself provided for the creation of a unified policy, Member States 
have been slow in adopting common rules. Hence, the first texts in the 
area of transport policy were adopted only after the European Parliament 
brought proceedings against the Council for inaction.6 Nowadays, EU 
legislation in the field of transport covers all four modes of transport: rail, 
road, waterways and air. A brief overview of the Europa website for each 

3  For an excellent empirical and normative analysis of the way in which the CEUM 
has operated, see P Craig, ‘Democracy and Rulemaking within the EC: An Empirical and 
Normative Assessment’ (2002) 8 European Law Journal 105–30; R Dehousse, ‘La méthode 
communautaire a-t-elle encore un avenir?’ in JJ Rey and M Waelbroeck (eds), Mélanges en 
l’honneur à J V Louis (Brussels, Editions de l’Université Libre de Bruxelles, 2003) 95–107; 
P Manin, ‘La “méthode communautaire”: changement et permanence’ in M Blanquet (ed), 
Mélanges en honneur à Guy Isaac: Cinquante ans de droit communautaire (Toulouse, Presses 
Universitaires Sciences Sociales Toulouse, 2004) 213–37. More specifically on the way in 
which the CEUM relates to new modes of governance, see J Zeitlin, ‘Is the Open Method 
of Coordination an Alternative to the Community Method?’, http://eucenter.wisc.edu/OMC/
Papers/JZ_Community_Method.pdf. For an up-to-date critical analysis, see R Dehousse (ed), 
The Community Method: Obstinate or Obsolete? (Basingstoke, Palgrave Macmillan, 2011).

4  See, eg, the expression used in art 91(a) of the Treaty on the Functioning of the European 
Union (TFEU) in relation to transport policy.

5  For the evolution in this field, see V Hatzopoulos, Regulating Services in the EU (Oxford, 
Oxford University Press, 2012) 231–38.

6  Case 13/83 European Parliament v Council (Transport Policy) [1985] ECR 1513.



104 VASSILIS HATZOPOULOS

of these modes shows that the core objectives pursued by the EU are the 
following: a) the opening up of markets and the securing of competition; 
b) the homogenisation of market conditions and the creation of a level 
playing field; c) the protection of workers, the environment and the general 
public; and d) the respect of public service obligations.7 Despite having 
dominated the regulatory scene for more than 30 years, unfettered by the 
principle of subsidiarity, the EU has not established a policy as ‘unified’ as 
one would have anticipated: it is supposed to be a ‘common’ policy, but it 
is, in fact, pregnant with exceptions, exemptions, derogations and ‘rolling’ 
transitional periods. The transport market is, in theory, already liberalised, 
but important regulatory steps still need to be taken, while older texts must 
be constantly adapted and revisited to keep up with technological devel-
opments. In road haulage alone, there are at least 200 important binding 
legal instruments altogether, while at least 40 significant modifications and/
or new texts have been adopted since 2000. Furthermore, it should not 
be overlooked that EU regulatory initiatives in the field developed against 
a strong background of self-regulation (involving agreements between 
operators, for example, in the field of rail, the Worldwide Organization of 
Cooperation for Railway Companies (Union International des Chemins de 
Fer (UIC) 1922) and international cooperation (through the Convention on 
International Carriage by Rail (Convention pour le Transport International 
Ferroviaire (COTIF) 1893)). Therefore, ‘unification’ in EU jargon may be 
deceptive.

Unification under EU law is not only exceptional, it is also imperfect. 
Moreover, unification may occur at two levels: at the regulatory level 
and at the supervisory level. Road haulage offers an example of the for-
mer: rules for the issuance of professional permits and driving licences, 
technical specifications, and rules on working and rest hours, safety and 
environmental protection have all been decided at the EU level, but are 
administered and supervised on a day-to-day basis by the national authori-
ties of Member States. Financial markets, on the other hand, as re-arranged 
after the 2008 financial crisis, offer the opposite example. The rules on 
setting up and running financial institutions are subject to substantial 
harmonisation at the EU level, but what is really unified is supervision by 
the three newly instituted authorities which form part of the European 
System of Financial Supervision (ESFS): the European Banking Authority, 
the European Insurance and Occupational Schemes Authority and the 
European Securities and Markets Authority.8 A third, more indirect way in 

7  For a presentation of the way in which these four objectives have been pursued in the field 
of road haulage, see Hatzopoulos (n 5) 225–31.

8  Regulation (EU) 1093/2010 of 24 November 2010 establishing a European Supervisory 
Authority (European Banking Authority), amending Decision No 716/2009/EC and repeal-
ing Commission Decision 2009/78/EC [2010] OJ L331/12; Regulation (EU) 1094/2010 of 
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which unification may occur is through the (standard-setting, supervisory 
or other) activity of sector-specific agencies, which, although lacking the 
powers to adopt binding decisions or to impose sanctions, do nonetheless 
exercise some steering function.9 This is all the more true for agencies that 
are active in highly technical policy areas, such as the European Maritime 
Security Agency (EMSA), and the European Aviation Security Agency 
(EASA) in the field of services10 or the European Medicines Agency (EMA) 
in the field of goods.11 

To conclude: not only is unification rare and uneven, it also occurs in 
different ways, ranging from regulatory and administrative to institutional 
unification. Definitively, unification in the EU is much more diversified than 
one could have assumed.

B. Harmonisation 

Harmonisation, also referred in the TFEU Treaty as ‘approximation of 
laws’,12 also bears many faces. Harmonisation may be full or partial, in the 
sense that it may cover all or some of the aspects of any given good or activity. 

24 November 2010 establishing a European Supervisory Authority (European Insurance 
and Occupational Pensions Authority), amending Decision No 716/2009/EC and repealing 
Commission Decision 2009/79/EC [2010] OJ L331/48; Regulation (EU) 1095/2010 of 24 
November 2010 establishing a European Supervisory Authority (European Securities and 
Markets Authority), amending Decision No 716/2009/EC and repealing Commission Decision 
2009/77/EC [2010] OJ L331/84.

  9  For which see below under ‘Agencies’.
10  For the EMSA: European Parliament and Council Regulation 1406/02/EC of 27 June 

2002 establishing a European Maritime Safety Agency [2002] OJ L208/1, amended by 
Regulation (EC) No 1644/2003/EC of 22 July 2003 [2003] OJ L245/10, European Parliament 
and Council Regulation (EC) 724/04/EC of 31 March 2004 [2004] OJ L129/1; European 
Parliament and Council Regulation (EC) 1891/06/EC of 18 December 2006 on multiannual 
funding for the action of the European Maritime Safety Agency in the field of response to 
pollution caused by ships and amending Regulation (EC) No 1406/2002 [2006] OJ L394/1; 
European Parliament and Council Regulation (EU) 100/2013 of 15 January 2013 [2013] 
OJ L39/30. For the EASA: European Parliament and Council Regulation (EC) 1592/02/EC 
of 15 July 2002 on common rules in the field of civil aviation and establishing a European 
Aviation Safety Agency [2002] OJ L240/1, amended several times and replaced by European 
Parliament and Council Regulation (EC) 216/08/EC of 20 February 2008 on common rules 
in the field of civil aviation and establishing a European Aviation Safety Agency [2008] OJ 
L79/1, itself amended by Commission Regulation (EC) 690/2009/EC of 30 July 2009 [2009] 
OJ L199/6.

11  EMA was set up by Council Regulation (EEC) No 2309/93 of 22 July 1993 laying 
down Community procedures for the authorisation and supervision of medicinal products for 
human and veterinary use and establishing a European Agency for the Evaluation of Medicinal 
Products [1993] OJ L214/1, renamed by European Parliament and Council Regulation (EC) 
No 726/2004 of 31 March 2004 laying down Community procedures for the authorisation 
and supervision of medicinal products for human and veterinary use and establishing a 
European Medicines Agency [2004] OJ L136/1, to the European Medicines Agency.

12  See, eg, the general ‘horizontal’ harmonisation legal basis in art 114 TFEU.
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Although full harmonisation has not been in vogue in recent years, the 
pressure for passing from partial to ‘fuller’ harmonisation is not altogether 
alien to EU governance: again, financial services offer a fine example where, 
gradually, ever more areas of the law have come to be harmonised at the 
EU level. Harmonisation may be minimal, in the sense that it sets a floor of 
common rules to which goods or services should comply, or it may be total/
complete, where the rules set are both the floor and the ceiling and do not 
allow for any discretion to be exercised by the national regulator (in which 
case, it amounts to unification, for which see the previous section). The recent 
Directive on Consumer Rights, which will become fully operational after 
June 2014, offers a quite controversial example of full harmonisation.13 
Here again, although minimal harmonisation is generally seen as being an 
efficient means for promoting the internal market, while being respectful 
of the principles of proportionality and subsidiarity, the distinction may 
not always be as clear-cut as it seems—and it is occasionally flawed by the 
Court itself.14 Further classifications of harmonisation may be put forward, 
described by terms such as imperfect, limited etc.15

i. Harmonisation as Decided at the EU Level

Given that harmonisation is among the EU’s objectives, especially in the 
internal market field,16 it may not come as a surprise that its  characteristics 

13  European Parliament and Council Directive 2011/83/EU of 25 October 2011 on 
consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the 
European Parliament and of the Council and repealing Council Directive 85/577/EEC and 
Directive 97/7/EC of the European Parliament and of the Council [2011] OJ L304/64. For 
a presentation of this text and the relevant criticisms, see M Faure, ‘Towards a Maximum 
Harmonization of Consumer Contract Law?’ (2008) Maastricht Journal of Transnational and 
International Law 433–45; HW Micklitz and N Reich, ‘Crónica de Una Muerte Anunciada: 
The Commission Proposal for a Directive on Consumer Rights’ (2009) 46 CML Rev 471–519; 
S Whittaker, ‘Unfair Contract Terms and Consumer Guarantees: The Proposal for a Directive 
on Consumer Rights and the Significance of Full Harmonization’ (2009) European Review 
of Contract Law 223–47; C Twigg-Flessner and D Metcalfe, ‘The Proposed Consumer 
Rights Directive: Less Haste, More Thought?’ (2009) European Review of Contract Law 
368–91; J Smits, ‘Full Harmonization of Consumer Law? A Critique of the Draft Directive on 
Consumer Rights’ (2010) European Review of Private Law 5–14; G Low, ‘The (Ir)relevance 
of Harmonization and Legal Diversity to European Contract Law: A Perspective from 
Psychology’ (2010) European Review of Private Law 285–305. 

14  Hence, in the extremely sensitive area of posted workers, the Court in Case C-319/06 
Commission v Luxembourg, Posted Workers II [2008] ECR I-4323 found that the rules of 
the ‘Posted Workers Directive’ 97/61/EC, although explicitly allowing for more protective 
measures, in fact amounted to complete harmonisation.

15  For the different kinds of harmonisation, see PJ Slot, ‘Harmonisation’ (1996) 21 EL 
Rev 378–97; E Vos, ‘Differentiation, Harmonisation and Governance’ in B de Witte, D Hanf 
and E Vos (eds), The Many Faces of Differentiation in EU Law (Antwerp, Intersentia, 2001) 
145–79.

16  The ‘horizontal’ harmonisation legal basis, art 114 TFEU, is being completed by art 115 
which specifically authorises the European Parliament and the Council to issue directives for 
the approximation of laws in the internal market. 
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have evolved over time. First, it is worth noting that, despite the surge 
of ‘new modes of governance’, harmonisation is still high on the legis-
lature’s agenda. If it has been set aside by mutual recognition in areas 
such as professional qualifications and the IT directives (namely the 
AVMS (Audiovisual Media Services), the e-commerce and the e-signature 
Directives),17 in other areas it has prevailed over more flexible governance 
means. In the network-bound industries (ie, telecommunications, electric-
ity, gas, rail and postal services), every successive ‘package’ has increased 
the degree of harmonisation between Member States. Harmonisation 
in these fields has had two objectives, ie, not only the development and 
use of common technical standards in order to enhance interoperability 
between the various infrastructures and services, but also securing a satis-
factory level of public service provision.18 More strikingly, the regulation 
of financial services, which started with a savvy mix of minimal harmoni-
sation and mutual recognition (with the so-called ‘European passports’), 
has then been complemented by soft legislation issued in the framework 
of networking of national representatives (also known as the ‘Lamfalussy 
process’) before being subject to much more detailed harmonisation 
(quasi-unification), both at the level of the authorisation of financial insti-
tutions19 and at the level of their supervision. Hence, the idea that har-
monisation will gradually disappear and give way to other more ‘modern’ 
methods of regulation does not seem to be supported by the actual practice 
of the institutions. 

There are, nevertheless, two general trends that may be identified in the 
way in which harmonisation is henceforth likely to operate. First, both 
examples above (network industries and financial services) show that 
harmonisation might no longer be the first, but rather the last regulatory 
technique employed, once it becomes clear that lighter regulatory  techniques 

17  European Parliament and Council Directive 2010/13/EU of 10 March 2010 on the 
coordination of certain provisions laid down by law, regulation or administrative action in 
Member States concerning the provision of audiovisual media services (Audiovisual Media 
Services Directive) [2010] OJ L95/1; European Parliament and Council Directive 1999/93/
EC of 13 December 1999 on a Community framework for electronic signatures [2000] OJ 
L13/12; European Parliament and Council Directive 2000/31/EC of 8 June 2000 on certain 
legal aspects of information society services, in particular electronic commerce, in the Internal 
Market (‘Directive on electronic commerce’) [2000] OJ L178/1.

18  For an early evaluation of the liberalisation of the network-based industries, see D 
Geradin, ‘The Liberalization of Network Industries in the European Union: Where Do We 
Come From and Where Do We Go?’ (paper prepared for the Finnish Presidency, 20 September 
2006). Available at: www.vnk.fi/hankkeet/talousneuvosto/tyo-kokoukset/globalisaatioselvitys-
9-2006/artikkelit/Geradin_06-09-20.pdf. See also European Commission, ‘Evaluation of the 
Performance of Network Industries Providing Serices of General Interest 2006 Report (Staff 
Working Document)’ SEC (2007) 1024 final.

19  Essentially through the adoption of the MiFID: European Parliament and Council 
Directive 2004/39/EC of 21 April 2004 on markets in financial instruments amending Council 
Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European Parliament 
and of the Council and repealing Council Directive 93/22/EEC [2004] OJ L145/1.
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may not deliver the desired outcomes. Full harmonisation therefore appears 
to be the last resort for the achievement of the regulatory objective; it is 
employed once other ‘lighter’ techniques have been tried and have failed. 
The second point, connected to the first, relates to the procedure leading to 
harmonisation: it increasingly follows a bottom-up/participatory pattern, 
rather than a top-down one. In the network industries, the need for further 
harmonisation was not unilaterally decided upon by the Commission. 
Rather, the need for, and the content of, such harmonisation was the subject 
of consultation at various levels: 

a) between the sector-specific national regulatory authorities (NRAs)20 
and national actors (incumbents and new entrants);

b) among the NRAs themselves, operating in European networks;
c) between the NRAs and the directive-specific committees;
d) between the NRAs, directive-specific committees and other self-

 regulatory bodies;
e) between all these actors and the Commission. 

This participatory pattern has been fully institutionalised in the area of 
financial services with the Lamfalussy process:21 one of the first regulatory 
texts to be adopted according to this process was the Markets and Financial 
Instruments Directive (MiFID), which, as explained above, marks the pas-
sage from loose harmonisation and mutual recognition towards unification 
of the law in this area.22 

Second, harmonisation, when it occurs, will preferably be technology-
neutral. Whenever technical issues are at stake, the legislature is likely 
to refer the choice of the appropriate standards to the competent EU 
bodies.23 Legislative texts deemed to apply to technological choices of 
the Member States are typically agnostic as to the actual technology 
applied. Hence, the TVWF (Television without Frontiers) Directive 
applied to ‘broadcasts transmitted across frontiers by means of various 

20  For which, see briefly below under ‘Networking’.
21  Based on the ‘Final Report of the Committee of Wise Men on the Regulation of European 

Securities Markets (Lamfalussy Report)’ (Brussels, 15 February 2001). Available at: http://
ec.europa.eu/internal_market/securities/docs/lamfalussy/wisemen/final-report-wise-men_
en.pdf. A new regulatory process was formally instituted by the ‘Presidency Conclusions’ of 
the Stockholm European Council (23–24 March 2001). Available at: http://ue.eu.int/ueDocs/
cms_Data/docs/pressData/en/ec/00100-r1.%20ann-r1.en1.html. It was further revisited by 
the European Commission, ‘Review of the Lamfalussy Process: Strengthening Supervisory 
Convergence’ COM(2007) 727 final, which foresaw a regulatory process in three phases, 
whereby after the framework legislation was in place according to the CEUM, the adoption of 
more specific measures and their implementation was orchestrated by three ad hoc committees 
made up by experts (essentially from the banking sector).

22  Above n 16 and corresponding text.
23  See below, under ‘Mutual Recognition—Managed—Standards’.
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technologies’;24 more explicitly, the e-signature Directive—in a field 
where technical solutions are booming—states that ‘rapid technologi-
cal development and the global character of the Internet necessitate an 
approach which is open to various technologies’.25 However, the latest 
amendment of the TVWF Directive and its transformation into the AVMS 
Directive marks a departure from this idea of neutrality: depending on 
the technique used for transmission (one-way or interactive), different 
sets of rules apply to service providers.26

The relationship between harmonisation and technical evolution may 
therefore be described in three propositions: a) horizontal harmonisation 
tends to be technology-neutral; b) however, this changes as soon as new 
technology gets crystallised or whenever regulation needs to become more 
detailed; c) even technology-neutral legislation needs periodic revision, since 
new technology brings with it new opportunities and new challenges.

Third, and connected to the previous point, an important character-
istic of modern texts of harmonisation is the existence of rendez-vous 
clauses or other means of revision procedures, typically linked to some 
periodical reporting.

ii. Harmonisation as Put to Work at the Member State Level

The level of ‘harmonisation’ actually put into place by the EU may fur-
ther vary by virtue of two independent but interrelated phenomena. First, 
‘spill-over’ may cause EU rules to expand and cover areas that were not 
initially contemplated by them.27 Spill-over may occur ratione temporis, 
where a rule is applied before its actual coming into effect—this typically 
happens with directives.28 Spill-over may also happen ratione personae, 
where a rule is made to apply to persons who were not clearly under its 

24  Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain 
provisions laid down by Law, Regulation or Administrative Action in Member States 
concerning the pursuit of television broadcasting activities (Television without Frontiers 
Directive) [1989] OJ L298/23, Preamble Rec 3.

25  E-signature Directive (n 17) Preamble Rec 8.
26  Above n 13. It is true, however, that the directive does not distinguish further between 

the various techniques for one-way or interactive transmission.
27  For more on legislative spill-over, see A McGee and S Weatherill, ‘The Evolution of the 

Single Market, Harmonisation or Liberalisation’ (1990) 53 MLR 578–96.
28  See, eg, the by now infamous judgment in Case C-144/04 Werner Mangold [2005] ECR 

I-9981; for another recent Grand Chamber judgment going in the same direction, see Case 
C-283/11 Sky Österreich (CJEU, 22 January 2013) [39], where the Court considered that the 
parties should evaluate their rights on the basis of Directive 2007/65 (TV without Frontiers 
Directive) which had entered into force but whose transposition period had not lapsed yet; 
similarly, in Case C-577/10 Commission v Belgium (LIMOSA) (CJEU, 19 December 2012), 
concerning inter alia the effects of the Services Directive whose transposition period had not 
yet lapsed at the date of the facts; the Court, contrary to AG Villalon’s Opinion, did not set 
aside the directive’s text, but proceeded to an obiter evaluation of its effects. 
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scope.29 Finally, spill-over may also occur ratione materiae, where the rules 
of an EU instrument are applied to situations which were not intended to be 
covered by it.30 

The second way in which EU legislation may have enhanced impact 
depends on how Member States themselves decide to implement such legis-
lation and, in particular, whether they decide to ‘goldplate’.31 Goldplating 
often happens when the national regulator expands the personal scope of 
EU rules (typically applying only to EU ‘free movers’ and not to ‘purely 
internal situations’) in order to cover the nationals of the Member State 
concerned and avoid reverse discrimination. It may also happen when the 
national legislature decides to apply the EU rules to situations which are 
not covered by it, eg, to public tenders below the thresholds. It may also 
happen when the national regulator provides for fines and/or sanctions for 
the violation of an EU rule where the latter does not, or where the fines 
and/or sanctions provided for under national law are more severe than 
those provided by the EU rule. Last but not least, goldplating may occur 
where the substantive rule imposed by the national regulator is stricter 
than the one foreseen at the EU level (eg, the EU rule allows for a certain 
level of CO2 emissions, while the national rule sets a lower—and thus more 
severe—cap). 

Irrespective of the degree of actual convergence obtained through har-
monisation, the fact remains that this is overall a top-down hierarchical 
process, whereby supra-national rule making (at the EU or the World Trade 
Organization (WTO) level) supersedes national rule-making and requires 
the latter to conform to the former.

C. Regulatory Competition

At the opposite end of the spectrum, where rule selection takes place in an 
informal bottom-up way, lies regulatory competition. Provided that goods 

29  Joined Cases C-95–97/99 Khalil [2001] ECR I-7413, in which it was held that Regulation 
1408/71 on the coordination of social security systems could validly apply to cover asylum 
seekers and stateless people on the EU territory, even if these were not EU nationals.

30  The most flagrant example in this category is the Court’s ‘transparency’ case law in the 
field of public procurement, where the rules of the Public Procurement Directives (Directives 
2004/17 and 2004/18, OJ L134/1 and 134/114, respectively) are made to apply to under-the-
threshold and concession contracts, explicitly excluded from the directives’ scope of applica-
tion; see, eg, Case C-324/98 Telaustria [2000] ECR I-10745; and Case C-458/03 Parking 
Brixen AG [2005] ECR I-8585. 

31  E Olivi, ‘The EU Better Regulation Agenda’ in S Weatherill (ed), Better Regulation 
(Oxford, Hart Publishing, 2007) 191, 194, who refers to a Dutch study of May 2006, sug-
gesting that ‘more than half the obstacles associated with European legislation result from 
additional national requirements’. See also T Ambler, F Chittenden and M Obodovski, How 
Much Regulation is Gold Plate? A Study of UK Elaboration of EU Directives (London, British 
Chambers of Commerce, 2004).
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or services produced/provided in accordance with the rules of Member 
State B are free to circulate in Member State A and vice versa, producers/
providers are free to ‘vote with their feet’: they chose to conform with the 
set of rules they deem better for their interests. This choice may take the 
form of relocation, of the creation of a subsidiary, of adapting the production 
line to the requirements of the preferred regulation etc. 

Regulatory competition is opposed to unification and supposes that 
various sets of rules coexist at the national level or even the regional level. 
Further, it requires that ‘competition’ exists not only at the regulatory level 
but also at the judiciary level, in the sense that the various sets of rules are 
being adjudicated by different jurisdictions, thus excluding the possibility 
of unified solutions. 

Figure 5.2: Harmonisation

Figure 5.3: Regulatory competition
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Regulatory competition presents several advantages. It allows regulatees 
to choose the rules they deem more suitable for them and, by the same 
token, to push indirectly for the modification of rules that do not suit them. 
To use the terminology of Barnard and Deakin, if the regulatees’ ‘voice’ has 
not been heard when adopting the rules, regulatees are offered the ‘exit’ 
option32—itself bearing some voice. Indeed, a national regulator which 
imposes too heavy a regulatory burden or too hefty a tax load, thus push-
ing industry to relocate, will sooner or later be obliged to adapt or face an 
economic downturn. 

Regulatory competition is also good for the regulator to the extent that 
it allows it to compare its own solutions with solutions followed elsewhere 
and to identify poorly drafted, unjustified or else obsolete regulation. Under 
this perspective, it puts into place a learning process, whereby national 
regulators may both learn from their peers and listen to the needs of 
regulatees. The outcome may be better drafted, more reflexive regulation, 
based on the exchange of (best) practice and adapted to the ongoing needs 
of regulatees.33 

The main downside of regulatory competition is the risk of a race to the 
bottom, also known as the ‘Delaware effect’.34 So far, this has not mate-
rialised to any considerable extent in the EU, but it may not be denied that 
this risk is real.35 A way to stop downward spirals and thus to contain races 
to the bottom is to set minimum standards which all national  regulations 

32  C Barnard and S Deakin, ‘Market Access and Regulatory Competition’ in C Barnard 
and J Scott (eds), The Law of the Single European Market: Unpacking the Premises (Oxford, 
Hart Publishing, 2002) 197–224, also available as Jean Monnet Working Paper No 9/2001 
at: www.jeanmonnetprogram.org/papers/01/012701.html. See also G Davies, ‘The Legal 
Framework of Regulatory Competition’ (2006), available at: http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=903138. See also P Zumbansen, ‘Spaces and Places: A Systems Theory 
Approach to Regulatory Competition in European Company Law’ (2006) European Law 
Journal 534–56; A Ogus, ‘Competition between National Legal Systems: A Contribution 
of Economic Analysis to Comparative Law’ (1999) 48 International and Comparative Law 
Quarterly 405–18.

33  Indeed, there are some qualified findings that in policy areas where agent mobility is 
greater, such as company law, Member States do draw inspiration from one another; see 
L Hornuf, Regulatory Competition in European Corporate and Capital Market Law: An 
Empirical Anlaysis (Inresentia, Elsevier, 2012), especially ch 2.

34  See P Griffin, ‘The Delaware Effect: Keeping the Tiger in its Cage—The European 
Experience of Mutual Recognition in Financial Services’ (2001) 7 Columbia Journal of 
European Law 337–54; and more recently S Deakin, ‘Regulatory Competition after Laval’ 
(2008) 10 Cambridge Yearbook of European Legal Studies 581–609. It should be noted that 
next to ‘Delaware effect’ stories, there are also stories of races to the top (also known as 
the ‘California effect’, after this state managed to impose its own higher standards of anti-
pollution rules on the entire US).

35  Above n 33. The fact that the race to the bottom has been limited within the EU may be 
connected to: a) the mediating role of the Commission and the adoption, under its initiative, 
of common rules or standards (for which, see below under ‘Standards’); and b) the creation of 
supranational networks composed by national supervisory authorities (for which, see below 
under ‘Networking’).
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should respect. This means that regulatory competition is risk-free as long 
as the option for its opposite—harmonisation—is open. There are policy 
areas, however, such as taxation, where harmonisation has long been 
resisted, notwithstanding the fact that Member States are under consider-
able competitive pressure.36 Taxation, however, is not the only such area. 
Scharpf has shown that social policy is in the same situation as tax, where 
the propensity to regulate is low both at the EU level and at the national 
level.37 At the opposite end, there are other policy areas where there is 
strong regulatory antagonism between the EU and Member States: health, 
safety and environmental regulation for products (‘incorporated’ regulation), 
and to a much lesser extent ‘process’ or ‘non-incorporated’ regulation for 
services, as well as banking. 

Regulatory competition is therefore clearly a way to open up access in a 
common market, but it is not necessarily suitable to govern such a market. 
In some areas, it may be sufficient and acceptable on its own, while in 
some others, it may be seen as a transition towards fresh harmonisation. 
Harmonisation, however, is likely to occur in an uneven manner in the various 
policy fields, and hence regulatory competition may be seen as undesirable in 
some areas. Be this as it may, regulatory competition supposes that the rules 
of one state constitute a valid alternative for regulatees of another state if it 
is based on mutual recognition. 

D. Mutual Recognition—Simple

Mutual recognition is the condition prior to any regulatory competition 
taking place. It has been introduced by the Court in its judgments in Van 
Binsbergen and Cassis de Dijon38 as a response to the inability of the 
Council to pass fresh legislation because of the empty chair policy and ensu-
ing unanimity requirements. In its ‘simple’ judicial form, mutual recognition 
does not entail any fresh regulation at the EU level. Rather, it operates a 
horizontal transfer of competences from one Member State to the other, 
since by giving access to the goods and services of Member State B in the 
territory of Member State A, it allows the regulators of the former to decide 
on the rules/standards that will apply in the territory of the latter.

36  This pressure in the area of taxation is explained in economic theory by the Laffer curve, 
in the shape of a reversed U, which shows that states may only increase taxes to a certain level, 
after which taxpayers are going to move to lower-tax countries; this ‘certain level’ directly 
depends on the tax regime applicable in other countries with which there is free movement.

37  F Scharpf, ‘Introduction: The Problem-Solving Capacity of Multi-level Governance’ 
(1997) 4 Journal of European Public Policy 520–38.

38  Case 33/74 Van Binsbergen  [1974] ECR 1299; Case 120/78 Rewe-Zentral, Cassis de 
Dijon [1979] ECR 649; and the Cassis de Dijon Interpretative Communication [1980] OJ 
C256/2. 
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Mutual recognition subsumes the idea of mutual trust and good faith, 
themselves underscored by the duty of sincere cooperation enshrined in 
Articles 4(3) and 291 TFEU and by the general principle of international 
law pacta sunt servanda. Further, mutual recognition constitutes the reverse 
of the principle of proportionality: host state legislation will not be deemed 
necessary, and thus proportional, if its regulatory objectives are sufficiently 
secured by the rules of the home state. Last but not least, mutual recogni-
tion has been held by the Court to be connected to EU citizenship rights: 
by failing to mutually recognise the elements which had led to the issuance 
of an authorisation for hot-air balloon flights in Germany, Austria had 
negated the citizenship rights of Mr Neukirchinger.39

In all these ways, mutual recognition may be said to constitute a gen-
eral principle of EU law.40 If such a principle did in fact exist, it would 
not necessarily entail successful recognition between the regulations of 
Member States. Rather than having this type of substantive consequence, it 
would primarily have procedural consequences. Mutual recognition would 
require that: a) a procedure always be available for the comparison of the 
local requirements to those to which the foreign good or service is already 
subject; b) national authorities cooperate closely and in good faith in order 
to fully assess each other’s requirements; and c) negative decisions be subject 
to effective judicial control. 

The actual outcome of the comparison between national regulations 
would depend on the degree of likeness between the policy objectives and 
the means used by each Member State. Especially in areas where the policy 
objectives themselves are not comparable, mutual recognition will not bear 
fruit.41

Therefore, pure/judicial mutual recognition has at least two weaknesses. 
First, actual recognition may never actually happen. Second, when it does 
happen, it entails a horizontal transfer of competences since it allows the 
legislature of Member State B to decide on the kinds of goods, services 
and professionals which will be having access to the market of Member 
State A, an outcome which raises questions of legitimacy, participation and 
control.42 The answer to these two problems may be given by ‘organising’ 

39  Case C-382/08 Neukirchinger [2011] ECR I-139.
40  Further on this idea, see V Hatzopoulos, Le principe communautaire d’équivalence et de 

reconnaissance mutuelle dans la libre prestation de services (Athens/Brussels, Sakkoulas/Bruylant, 
1999) 419–35; and more recently, V Hatzopoulos ‘Mutual Recognition in the Field of Services’ 
in I Lianos and O Odudu (eds), Regulating Trade in Services in the EU and the WTO: Trust, 
Distrust and Economic Integration (Cambridge, Cambridge University Press, 2012) 59–98.

41  In this respect, see the gambling cases Case C-42/07 Liga Portuguesa de Futebol 
Profissional and Bwin International [2009] ECR I-7633; Case C-258/08 Ladbrokes Betting 
[2010] ECR I-4757 [55]; Case C-212/08 Zeturf Ltd [2011] ECR I-05633 [80]; Case C-347/09 
Dickinger and Ömer [2011] ECR I-08185 [96].

42  Competence transfer is horizontal in the sense that it allows the law makers of Member 
State (MS) B to decide on the standards applicable/acceptable in MS A, while there is no 
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or ‘managing’ mutual recognition through the adoption of common rules 
and/or standards. This second generation of ‘managed’ mutual recognition 
corresponds to a considerably different logic from that of the unification/
harmonisation rationale of the classic EU method and is the core instrument 
of the so-called ‘new approach’ for the internal market. 

III. THE NEW APPROACH

A. Mutual Recognition—Managed—Standards

The ‘new approach’ for the internal market found its conceptual underpinning 
in the Commission’s Communication on Cassis de Dijon, but was intro-
duced as such into the EU toolkit only six years later as an accompanying 
part of the Single European Act in order to enhance the ‘1992 agenda’.43 
The new approach was ‘new’ in two ways: it shifted the EU’s focus from 
extensive and sector-specific to minimal and horizontal (and occasionally 
optional) harmonisation, while at the same time it encouraged the use of 
non-regulatory (and occasionally non-binding) means for such harmonisa-
tion. The use of standards was the core innovation of the ‘new approach’.

Standards are technical rules concerning the composition of a given 
product or the processes leading to a given good or service.44 They may be 
compulsory in the sense that all relevant goods or services should comply 
with them, or voluntary in the sense that compliant goods or services are 
presumed to fulfil the relevant health and safety requirements, and need not 
be subject to any further controls. In the context of the internal market, 
such a presumption would open up access to the markets of all Member 
States unless it were proven that a specific good or service was nonetheless 
dangerous—proof that is very difficult to substantiate.45 In other words, 
compliance with voluntary standards would reverse the burden of the proof 
in favour of compliant producers/providers and at the expense of Member 
States’ authorities wishing to restrict access to the market. 

formal link between law makers in MS B and the people or other control institutions of MS 
A—a situation quite different from the vertical transfer of competences to some supra-national 
body, such as the EU (or the WTO), where there is some institutionalised means, procedures 
and institutions for the representation of the interests of MS A.

43  See Council Resolution (85/C 136/01) of 7 May 1985 on a new approach concerning 
technical harmonisation and standardisation [1985] OJ C136/1.

44  On standards in the EU, see L Boy, ‘Normes’ (1998) 12 Revue Internationale de Droit 
Economique 115–46; JC Graz, ‘Quand les normes font loi: Topologie intégrée et processus 
différenciés de la normalisation internationale’ (2004) 35 Etudes Internationales 233–60, 
available at: www.erudit.org/revue/ei/2004/v35/n2/009036ar.html.

45  Case C-6/05 Medipac [2007] ECR I-4557; Case C-489/06 Commission v Greece, EC 
Markings [2009] ECR I-1797.
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Standards may have various origins. They may originate from a public 
body, either at the national or the supra-national level. At the former level, 
organisations such as the British Standards Institute (BSI), the Deutsches 
Institut für Normung (DIN) and the Association Française de Normalisation 
(AFNOR) are good examples. At the supra-national level, the International 
Organisation for Standardisation (ISO) established under the auspices of the 
UN is the most well-known standard-setting body; the Union Internationale 
pour les Télécommunications (UIT) has also occupied a prominent role in 
its specific policy area.

Between the national level and the international level, the development 
of standards at the regional level becomes increasingly important. At the 
EU level, there are three main standardisation bodies, to which the various 
sector-specific agencies should be added.46 These are the Centre Européen de 
Normalisation (CEN), the Centre Européen de Normalisation Electronique 
(CENELEC) and the European Telecommunications Standards Institute 
(ETSI).

Private standards are also very common: PC versus Macintosh for 
computers, MC-OS versus Android and Windows for smartphones, Blu-ray 
versus DVD for home entertainment and Nintendo versus SEGA for gam-
ing are just a few of the hundreds of private standards in use. Compliance 
with private standards is voluntary, but it is de facto compulsory and 
may become contractually binding for anyone wishing to create a new 
programme, application, film or game, respectively. 

There is a view according to which a set of ‘mixed’ standards is emerging, 
essentially in the network-bound industries, developed by the competent 
NRAs, alone or acting in networks, and the networks thereof.47 The stan-
dards thereby produced are said to be ‘mixed’ to the extent that NRAs are 
not necessarily purely public bodies and, even where they are, work in close 
cooperation with the industry they are overlooking. 

A further distinction may be drawn between centralised standards, devel-
oped by public bodies such as those cited above (the BSI etc) and between 
decentralised standards developed by private standardisation bodies and 
subject to mutual recognition—an approach largely followed in the US.

The development of standards presents advantages for the industry, for 
its employees/workers and for consumers. For the industry, standards open 
up markets, allow for the streamlining of production processes and maximise 
economies of scale. A distinction is usually drawn between incorporated 
or ‘product’ standards and non-incorporated or ‘process’ standards: pro-
cess standards are less likely to be reflected in the actual good or service 
 provided and therefore are less likely to directly enhance market access. 

46  For which, see below under ‘Agencies’. 
47  For which, see below under ‘Networking’. 



 From Hard to Soft: Governance in the EU Internal Market 117

Hence, industry is less inclined to push for process standards.48 To the 
extent that most standards concerning goods tend to be incorporated, while 
the opposite is true for services, there are considerably fewer standards for 
services than there are for goods; standards for services rank at the top of 
the Commission’s agenda for relaunching the internal market.49 

For workers/employees, on the other hand, process standards are of key 
importance, since they tend to secure safer and better working conditions. 
Consumers are likely to benefit both from incorporated standards, since 
they will offer assurances as to the inherent characteristics, the functions 
and the quality of purchased goods and services, while the non-incorporated 
ones will satisfy other moral and environmental expectations. An additional 
advantage for consumers is that they are offered some basis to trust goods 
or services which they are not acquainted with, thus considerably widen-
ing their choice. In the tripartite distinction between search goods/services 
(the quality of which may be evaluated ahead of consumption through 
some research, such as a hotel stay), experience goods/services (the quality 
of which may only be evaluated after consumption, such as a haircut or a 
theatre play) and credence goods/services (the quality of which may not be 
evaluated even after consumption, such as surgery or a legal consultation), 
the use of standards helps move more goods/services from ‘credence’ to 
either ‘experience’ or even to ‘search’ status.50

Standards raise salient political and legal issues. First, there is the issue of 
the legitimacy and representativeness of standard-setting bodies. The prob-
lem is acute where private bodies are involved. Even public standard-setting 
bodies, however, are typically composed of representatives of the industry or, 
at least, rely to a large extent on them, for technical expertise and know-how. 
The standards thus adopted are likely to mirror the industry’s preferences, 
which may not necessarily coincide with those of the general public and of 
its elected representatives.51 

48  For the distinction between incorporated and non-incorporated regulations and the risk 
of the ‘race to the bottom’, see Scharpf (n 37). See also, more recently, G Davies, ‘Process and 
Production Method-Based Trade Restrictions in the EU’ (2008) 10 Cambridge Yearbook of 
European Legal Studies 69–97; and for a critical review of the distinction and of its legal con-
sequence, see R Howse and D Regan, ‘The Product/Process Distinction—An Illusory Basis for 
Disciplining Unilateralism’ (2000) 11(2) European Journal of International Law 249–89.

49  Europe 2020, Single Market Act I, Single Market Act II (n 1).
50  For the distinction and the way in which it may be affected by the use of standards, 

see J Horner, ‘Reputation and Competition’ (2002) 92 American Economic Review 644–61; 
H Leland, ‘Quacks, Lemons, and Licensing: A Theory of Minimum Quality Standards’ (1979) 
87 Journal of Political Economy 1328–46.

51  On the accountability of standard-setting bodies, see D Kerwer, ‘Rules That Many Use: 
Standards and Global Regulation’ (2005) 18 Governance 611–32; a well-known example 
where the legislature promoted a bill drafted under the impulse of the relevant industry, against 
the will of the European ‘demos’ and its representatives in the European Parliament, was the 
ratification of the Anti-Counterfeiting Trade Agreement (ACTA), which imposed really heavy 
monitoring obligations on Internet service providers. Ratification of the Act was eventually 
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Behind most technical standards, however, lie broader political choices. 
The ‘proceduralisation’ of the process, whereby third parties such as 
consumer associations, NGOs etc are called upon to express their views, as 
well as the obligation of standard-setting bodies to abide by basic transpar-
ency requirements, only partially alleviates this problem. 

Second, common standards agreed by industry representatives may 
occasionally amount to a concerted practice. Even when this is not the 
case, competitors sitting around the same table may be tempted to agree 
on more than merely technical standards. Therefore, standard-setting may 
raise competition law issues. 

Third, competition law becomes all the more relevant in relation to private 
standards. Where such standards are protected by some intellectual property 
right, the owner of such a right may become dominant in the relevant mar-
ket, therefore raising questions of abuse, compulsory licensing,52 essential 
facilities and the like.53 This very issue is also connected to the broader 
question of the use of ‘open’ or ‘closed’ standards, especially in areas such 
as computer software, where stifling technological development may be a 
particularly undesirable outcome.

All in all, it may be said that the CEUM, as it has evolved through the 
‘new approach’, has delivered and is still at the heart of the operation of 
the internal market. In view, however, of the need to tackle complex tech-
nological needs through up-to-date regulation while securing a high level 
of uniformity and compliance, the CEUM appears to be inadequate; it is 
thus being complemented by fresher, more flexible means of regulation, 
altogether brought under the general title of ‘new governance’.

IV. NEW GOVERNANCE

‘New governance’ is a broad category covering a wide variety of gover-
nance methods that are different from the CEUM. These are typically less 
hierarchical than the CEUM, bottom up rather than top down, follow 

blocked by the European Parliament; see 20120703IPR48247 and the relevant documenta-
tion, available at: www.europarl.europa.eu/news/en/pressroom/content/20120703IPR48247/
html/European-Parliament-rejects-ACTA. Another area in which the industry is actively trying 
to push through its own preferences, occasionally with success, is in the area of genetically 
modified organisms (GMOs).

52  The Microsoft saga is an example of the competition law issues raised by ‘closed’ 
standards; for a general presentation of this Commission and CJEU case law, see, among many 
others, N Economides and I Lianos, ‘A Critical Approach of Remedies in the EU Microsoft 
Cases’ (2010) 2 Columbia Business Law Review (2010) 346–420.

53  One of the few CJEU cases dealing with essential facilities did indeed concern some 
protected standard; see Case C-418/01 IMS Health v NDC Health [2004] ECR I-5039 and 
corresponding case comment: V Hatzopoulos (2004) CML Rev 1613–38 (note). For a more 
comprehensive presentation of the doctrine of essential facilities, see V Hatzopoulos, ‘The 
Evolution of the Essential Facilities Doctrine’ in G Amato and C-D Elhermann (eds), EC 
Competition Law: A Critical View (Oxford, Hart Publishing, 2007) 317–58.
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flexible patterns and result in reflexive outcomes, which are mostly non-
binding. New governance is more about processes than about outcomes 
and it is through these processes that outcomes are being modelled (if at 
all). Typical manifestations of new governance are the creation of agencies 
and transnational networks, as well as the Open Method of Coordination 
(OMC). Private regulation may also be made to fit into the general ‘new 
governance’ category, to the extent that often it does not lead to binding 
rules and, even when it does, these rules do not involve any decision making 
at the EU or Member State level. 

A. Private Regulation

i. General

The term ‘private regulation’ here is understood as a broad category, 
encompassing both ‘co-regulation’ and ‘self-regulation’. The former refers 
to situations where private bodies actively participate in the formation or 
implementation of rules, together with the government and/or stakeholders 
(such as users, consumers, those affected by externalities etc). The latter 
refers to situations where regulatory activities are performed exclusively by 
regulatees.54 Moreover, ‘contrary to co-regulation, self-regulation does not 
involve a legislative act and is essentially voluntary’.55 

54  The literature on private regulation is not scarce, especially US literature. At the EU 
level, the area has been ‘monopolised’ in recent years by F Cafaggi, whose works are very 
comprehensive and contain extremely rich bibliographic references to previous works; see, eg, 
F Cafaggi, ‘Private Regulation in European Private Law’ (2009) EUI RSCAS Working Paper No 
2009/31, available at: http://cadmus.eui.eu/dspace/bitstream/1814/12054/3/RSCAS_2009_31.
pdf. See also F Cafaggi, ‘Rethinking Private Regulation in the European Regulatory Space’ 
(2006) EUI Law Working Paper No 2006/13, available at: http://cadmus.eui.eu/dspace/
bitstream/1814/4369/1/LAW2006.13.pdf. See also F Caffaggi and H Muir-Watt, ‘The Making 
of European Private Law: Regulation and Governance design’ (2007) European Governance 
Papers (EUROGOV) No N-07-02, available at: http://www.mzes.uni-mannheim.de/projekte/
typo3/site/fileadmin/wp/abstract/N-07-02.htm See also D Chalmers, ‘Private Power and Public 
Authority in European Union Law’ (2005–06) 8 Cambridge Yearbook of European Legal 
Studies 59–94; C Scott, ‘Regulating Private Legislation’ in F Caffagi and H Muir-Watt (eds), 
The Regulatory Function of European Private Law (Cheltenham, Edward Elgar, 2009) 254–68; 
P Rudolph, ‘The History, Variations, Impact and Future of Self-Regulation’ in R Mullerat (ed), 
Corporate Social Responsibility: The Corporate Governance of the 21st Century (The Hague, 
Kluwer Law International, 2005) 365–84; J Black, ‘Decentering Regulation: Understanding 
the Role of Regulation and Self-Regulation in a Post-Regulatory world’ (2001) 54 Current 
Legal Problems 103–46; P Pattberg, ‘The Institutionalisation of Private Governance: How 
Business and Non-profit Organizations Agree on Transnational Rules’ (2005) 18 Governance 
589–610; and in a more general way, T Prosser, Law and the Regulators (Oxford, Oxford 
University Press, 1997). See also a more sceptical approach, in French, by E Mazuyer and S de 
la Rosa, ‘La régulation sociale européenne et l’autorégulation: le défi de la cohérence dans le 
recours à la soft law’ (2009) 3–4 Cahiers de Droit Européen 295–333.

55  P Delimatsis, ‘“Thou Shall Not … (Dis)trust”: Codes of Conduct and Harmonisation of 
Professional Standards in the EU’ (2010) 47 CML Rev 1049–87, 1069.
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The development of private regulation, alongside public regulation, is 
not a new phenomenon, but a cyclical one.56 It can be explained by at least 
three factors: a) asymmetric information, especially where the information 
involved is highly technical and private parties have better access to it and 
greater expertise than government agencies; b) the legitimacy of regulatory 
power, in the sense that regulatee participation increases representation and 
acceptance of the resulting regulation; and c) as a result of the first two 
 factors, increased compliance. 

Private regulation is only likely to become more important in the years to 
come, through the effect of the state’s withdrawal from important economic 
sectors and its replacement by private initiative combined with the increas-
ing complexity of many service activities, which can be addressed only by 
the stakeholders themselves. Moreover, the scarcity of commonly agreed 
standards in the provision of services leaves more space for self-regulation 
in this specific area.

Along the spectrum of coordinated processes or private regulation, 
several types of regulation can be identified:57

a) Public regulation, where private bodies have a right of consultation or, 
more importantly, participation. A typical EU example of such private 
participation into public regulation would be the Lamfalussy process 
in the field of financial services.58

b) Co-regulation, which involves the active participation of private regu-
lators at some stage of the regulatory procedure after the basic regula-
tory choices have been set. Private actors are typically involved either 
in detailing and/or in monitoring the general legislative choices. The 
definition of standards by private bodies, the certification of products 
and services, the accreditation of certification bodies, the adoption of 
codes of conduct, the monitoring that such codes are respected and the 
imposition of disciplinary sanctions all constitute examples of what 
co-regulation might entail. 

c) Delegated private regulation, which is based on a formal (typically 
legislative) act conferring on the private party the right to make rules. 
This act necessarily defines the limits of the conferred powers and 
imposes certain conditions upon the functioning and possibly the 
composition of the receiving body. Examples of this technique are to 
be found in a few texts of secondary legislation in the broader area of 
the internal market, such as the Market Abuse Directive,59 whereby, in 

56  See Caffagi (2006) (n 54), where further references are to be found.
57  Taxonomy borrowed by ibid 15–26.
58  See above n 21 briefly for the Lamfalussy process.
59  European Parliament and Council Directive (EC) 2003/6 of 28 January 2003 on insider 

dealing and market manipulation [2003] OJ L96/16, art 12.
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every Member State, the competent authority may choose, instead of 
exercising its powers itself, to delegate them to other authorities or to 
undertakings in the market.60 In a similar vein, Regulation 733/2002, 
which creates the ‘.eu’ top-level domain name, foresees that the reg-
istry of this new domain shall be run by a private undertaking, to be 
chosen following a public tender procedure.61

d) Ex post recognised private regulation, where either the private body 
itself is retrospectively recognised as enjoying some legislative powers, 
or the rules it has adopted are given legal value. A variant thereof is 
the situation where privately produced rules have to be approved by a 
public authority in order to become effective.

  Article 155 TFEU, providing for the implementation of agreements 
reached by the social partners62 by means of a Council decision, 
introduces a constitutionalised and highly visible instance of ex post 
recognised private regulation.63 The increasing weight placed on cor-
porate social responsibility may be another manifestation of this type 
of regulatory process.64

e) Finally, the possibility of indirect recognition of the enforceability of 
private acts, through judicial decisions, should not be forgotten.65

60  Other examples may be found in the European Parliament and Council Directive 
2005/29/EC of 11 May 2005 concerning unfair business-to-consumer commercial practices 
in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 
98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation 
2006/2004/EC of the European Parliament and of the Council (Unfair Commercial Practices 
Directive) [2005] OJ L149/22), art 11(1).

61  European Parliament and Council Regulation (EC) 733/2002 of 22 April 2002 on the 
implementation of the .eu Top Level Domain [2002] OJ L113/1, art 3.

62  The representatives of the European trade unions on the one hand and employers’ 
organisations on the other; see http://ec.europa.eu/social/main.jsp?catId=329&langId=en.

63  For which see, among many others, E Franssen, Legal Aspects of the European Social 
Dialogue (Antwerp, Intersentia, 2002); C Weltz, The European Social Dialogue under Articles 
138 and 139 of the EC Treaty: Actors, Processes, Outcomes (Alphen aan den Rijn, Kluwer 
Law International, 2008). More briefly, see also S Smismans, ‘The European Social Dialogue 
in the Shadow of Hierarchy’ (2008) 28 Journal of Public Law 161–80; C Barnard, ‘The Social 
Partners and the Governance Agenda’ (2002) 8 European Law Journal 80–101; and A Reale, 
‘Representation of Interests, Participatory Democracy and Lawmaking in the EU: Which Role 
and Which Rules for the Social Partners?’ (2003) Jean Monnet Working Paper No 15/2003, 
available at: http://centers.law.nyu.edu/jeanmonnet/archive/papers/03/031501.html.

64  For more on the CSR, see the following paragraphs.
65  For the criteria developed by different legal orders in order to define whether a regulator 

is subject to judicial review, see P Craig, Administrative Law, 6th edn (Oxford, Oxford 
University Press, 2008) 893–95; C Harlow, ‘Public Service, Market Ideology and Citizenship’ 
in M Freedland and S Sciarra (eds), Public Services and Citizenship in European Law: Public 
and Labour Law Perspectives (Oxford, Clarendon Press, 1998) 48–56. In the EU context, 
the question has been indirectly raised in Case C-160/03 Spain v Eurojust (Temporary Staff) 
[2005] ECR I-2077 as to whether the (rare) regulatory acts adopted by EU agencies are subject 
to scrutiny by the CJEU—a question answered in the negative on this occasion.
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For the positive functions of private regulation to materialise, however, 
two basic conditions should be fulfilled: first, private regulation should be 
complied with; and, second, it should be directed towards serving primarily 
public, not private interests.

Compliance with private regulation may stem from various sources, 
both internal and external to the regulation concerned.66 Internally, private 
regulation may be applied by regulatees for one or more of the following 
reasons: a) they are convinced of its value for promoting their interests; 
b) even if their personal interest is not directly served, they understand 
that regulation is beneficial to their profession, corporation etc and they 
feel bound by their participation therein (eg, lawyers, doctors etc); c) they 
fear the market reaction (exit) to their non-compliance; and d) they may be 
bound to comply by contractual clauses. 

Together with these ‘internal’ factors, external action by government 
may render private regulation binding: e) by adopting ‘default rules’ which 
apply whenever private regulation is not complied with;67 f) by having 
breaches of the private rules supported by some kind of administrative or 
even criminal sanctions; or g) by formally turning private regulation into 
public regulation.

Figure 5.4: Private regulation: reasons for compliance

66  On the issue of compliance, see primarily Scott (n 54).
67  On default rules, see, among many others, I Ayres and R Gertner, ‘Filling Gaps in Incomplete 

Contracts: An Economic Theory of Default Rules’ (1989) 99 Yale Law Journal 87–128.
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More salient than the issue of compliance with private rules is that of their 
legitimacy. Private regulation entails the appropriation by non-state actors 
of an essentially public function. Irrespective of ideological preconceptions, 
such appropriation is inherently dangerous, as private parties are guided by 
their private interests. This danger may be mitigated, according to Scott, by 
four factors:68 interdependence, in the sense that ‘key actors lack the capacity 
to act alone, and in order to bring actions to fruition they require the 
cooperation of others’;69 redundancy, in the sense that if private rules fail, 
the legislative default will cover the vacuum; competition, in the sense that 
failure of a private regulator to produce adequate norms will be met by 
the norms produced by a competitive regulator; and community, in the 
sense that any private regulating body is accountable to its members and 
to peer pressure among private regulators. Interdependence, redundancy, 
competition, and community should in principle prevent private regulators 
from using regulatory powers to their exclusive interest, but in practice it 
cannot be discounted that they do privilege private interests at the expense 
of public interests. Therefore, some formalisation of the self-regulating 
process needs to take place. This should consist of three prongs.70 First, the 
necessary procedural safeguards should be respected in order to make sure 
that technocratic regulatory bodies act in the general (and not in their self-) 
interest. Second, the basic characteristics of public regulatory processes, 
such as fairness, transparency, accountability and participation, should 
somehow be transfused into private rule making.71 Third, legal control 
should be secured, given that judicial review in its classic form may not be 
available and that, in purely private regulatory constellations, contractual 
freedom severely constrains the judicial margin of appreciation by setting 
substantive or procedural clauses which would be unacceptable in a public 
law setup. 

Private regulation officially entered the EU legal order with the 
1985 ‘new approach’ to harmonisation and the extensive use of stan-
dards—voluntary or compulsory—adopted by standardisation organisa-
tions, typically composed with the participation of industry participants. 
The ‘privatisation’ of internal market regulation promoted through the 

68  C Scott, ‘Regulating Private Legislation’ in F Caffagi and H Muir-Watt (eds), The 
Regulatory Function of European Private Law (Cheltenham, Edward Elgar, 2009) 254–68 
263–66.

69  Ibid 264.
70  Caffagi (2006) (n 54).
71  The extent to which private regulation may be made to satisfy the above characteristics 

is being seriously questioned by legal and political scientists; see the rather critical accounts 
contained in D Curtin, P Mair and Y Papadopoulos (eds), Special Issue on Accountability and 
European Governance (2010) 33 West European Politics; see also Y Papadopoulos, ‘Problems 
of Democratic Accountability in Network and Multi-Level Governance’ in T Conzelmann and 
R Smith (eds), Multi-Level Governance in the European Union: Taking Stock and Looking 
Ahead (Baden-Baden, Nomos, 2008) 31–52.
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‘new approach’ has not escaped the attentions of legal doctrine, which 
as early as 1990 was asking: ‘what sort of single market is being created 
here? The answer seems to be that it is a market in which business flour-
ishes, relatively free from protective regulation, but the legitimate interests 
of other social groups are at risk of being ignored’.72 Despite this criticism, 
however, in 2005, Chalmers ‘finds private law making to be a central and 
expanding feature of most significant fields of Community law’,73 not 
only in core internal market issues, but also in the fields of employment 
and social law, information and communications technologies, environ-
ment protection, financial services, consumer protection and unfair con-
sumer practices, protection against crime, sports law and professional 
activities. Indeed, co-regulation and self-regulation are both formally 
recognised, quite restrictively, it is true, as means for the accomplishment 
of the EU’s objectives in the 2003 Interinstitutional Agreement on Better 
Law-Making.74

ii. A Special Form: Corporate Social Responsibility

The purest form of self-regulation is corporate social responsibility (CSR).75 
CSR is ‘a concept whereby companies integrate social and environmental 
concerns in their business operations and in their interaction with the stake-
holders on a voluntary basis’.76 Or, to put it in a more catchy way, it ‘is the 
deliberate inclusion of public interest into corporate decision-making, and 
the honouring of a triple bottom line: People, Planet, Profit’.77 Definitions 
tend to be quite general and open-ended, as the precise content and impli-
cations of CSR are the object of a more descriptive than of a normative 
discipline. Indeed, comparative analyses reveal different perceptions on the 
two sides of the Atlantic;78 even within Europe itself, the accounts are not 

72  McGee and Weatherill (n 27) 579.
73  Chalmers (n 54).
74  European Parliament, Council and Commission, Interinstitutional Agreement (2003/C 

321/01) on better law-making [2003] OJ C321/1.
75  Also known as corporate responsibility, corporate citizenship, responsible business, 

sustainable responsible business (SRB) or corporate social performance: see D Wood, 
‘Corporate Social Performance Revisited’ (1991) 16 Academy of Management Review 
691–718.

76  European Commission, ‘Corporate Social Responsibility: A Business Contribution to 
Sustainable Development (Communication)’ COM(2002) 347 final, 5.

77  Taken from Wikipedia: en.wikipedia.org/wiki/Corporate_social_responsibility#cite_
note-2.

78  C Williams and R Aguilera, ‘Corporate Social Responsibility in a Comparative Perspective’ 
in A Crane, A McWilliams, D Matten, J Moon and D Siegel (eds), The Oxford Handbook of 
Corporate Social Responsibility (Oxford, Oxford University Press, 2008) 522–31.
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unidimensional.79 The diversity of sources testifies to the variety of CSR’s 
faces: as the Commission itself recognises, ‘guidance is provided by inter-
nationally recognised principles and guidelines, in particular the recently 
updated OECD Guidelines for Multinational Enterprises, the ten principles 
of the United Nations Global Compact, the ISO 26000 Guidance Standard 
on Social Responsibility, the ILO Tri-partite Declaration of Principles 
Concerning Multinational Enterprises and Social Policy, and the United 
Nations Guiding Principles on Business and Human Rights’.80

What does not seem to be disputed is that CSR, although based on 
self-commitment, may to some extent serve as a substitute for public 
regulation.81Although not immediately and directly binding on the under-
taking concerned, CSR may nonetheless be the source of legal obligations. 
For one thing, the undertaking may choose to be bound contractually 
vis-a-vis its suppliers, consumers or even employees by the terms of its CSR 
strategy. Second, although CSR does not form part of the official corporate 
communication and is not subject to control by chartered accountants or 
other supervisory bodies, once the corporation decides to provide data on 
the way in which it implements its CSR strategy, it is bound to do so truthfully. 
Accountants too may be made to report on CSR since the annual financial 
statement includes ‘any other document necessary for understanding the 
yearly accounts’. Last but not least, by setting up a CSR strategy, the corpo-
ration undertakes an ethical/moral commitment vis-a-vis its employees, its 
suppliers and its customers, which will be costly, in terms of public image 
and communication, to render void.

The Commission has recognised the opportunities offered by CSR and 
has tried to give some guidance. After the 2001 Green Paper on ‘Promoting 
a European Framework for CSR’,82 the Commission issued an early 
Communication in 2002 and a more ambitious one in 2006, aimed at 

79  A Habisch, M Wegner, R Schmidpeter and J Jonker, Corporate Social Responsibility Across 
Europe (Berlin, Springler, 2005); European Commission, ‘Corporate Social Responsibility: 
National Public Policies in the EU’ (Luxembourg, EUR-OP, 2004); and more up to date and 
extensively, European Commission, ‘Corporate Social Responsibility: National Public Policies 
in the EU’ (Luxembourg, EUR-OP, 2007).

80  European Commission, ‘A Renewed EU Strategy 2011–14 for Corporate Social 
Responsibiliy (Communication)’ COM(2011) 681 final, 6.

81  See more recently Mullerat (n 54); I Demirag (ed), Corporate Social Responsibility, 
Accountability and Governance: Global Perspectives (Sheffield, Greenleaf, 2005). For a 
more empirical approach, see R Barth and F Wolff (eds), Corporate Social Responsibility in 
Europe: Rhetoric and Realities (Cheltenham, Edward Elgar, 2009); and also, from a different 
perspective, T Breitbarth, P Harris and R Aitken, ‘Corporate Social Responsibility in the EU: A 
New Trade Barrier?’ (2009) 9 Journal of Public Affairs 239–55; E de Cannart d’Hamale, E de 
Walsche, N Hachez and P Cools, La responsabilité sociale des enterprises: concept, pratiques 
et droit (Bruges, Vanden Broele, 2006); E Drai, ‘Responsabilité sociétale des entreprises: un 
mouvement créateur de valeur’ (2008) 54 Petites Affiches 4–8.

82  European Commission, ‘Green Paper Promoting a European Framework for Corporate 
Social Responsibility’ COM(2001) 366 final.
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‘making Europe a pole of excellence on CSR’.83 The latter Communication 
set up the European Alliance for CSR, a European umbrella for new or 
existing CSR initiatives. Its objectives are as follows: a) raising awareness, 
improving knowledge on CSR and reporting on its achievements; b) helping 
to mainstream and develop open coalitions of cooperation; and c) ensuring 
a hospitable environment for CSR.

The Commission’s initiative has been greeted with mixed feelings by the 
industry, some of whose members reacted negatively to the Commission’s 
intrusion into an issue which is, by definition, corporate. The Commission’s 
initiative to offer some bearing (occasionally turning into steering), how-
ever, has not been without its supporters.84 As was to be expected, the 
financial and debt crises curbed industry’s appetite for CSR initiatives, but 
the Commission has not stopped pushing it through as a means for achiev-
ing EU policy goals and alleviating the impact of the crises. Hence, the 
Commission considers CSR to be one of the instruments for the achieve-
ment of the ‘Europe 2020’ Agenda;85 in order for this to happen, the 
Commission in its ‘Renewed EU Strategy 2011–14 for CSR’ sets out eight 
core objectives:86 a) enhancing the visibility of CSR and disseminating good 
practice; b) improving and tracking levels of trust in business; c) improving 
self- and co-regulation processes; d) enhancing market reward for CSR, in 
particular by integrating CSR requirements into public procurement proce-
dures; e) improving company disclosure of social and environmental infor-
mation; f) further integrating CSR into education, training and research; g) 
emphasising the importance of national and sub-national CSR strategies; 
and h) aligning European and global approaches to CSR.

83  Communication (n 76); and European Commission, ‘Implementing the Partnership for 
Growth and Jobs: Making Europe a Pole of Excellence on Corporate Social Responsibility 
(Communication)’ COM(2006) 136 final.

84  See the responses to the Green Paper (n 82); see also the academic literature (n 81) for 
views that the responsibility for defining the general interest should not be left to corporations 
alone, but requires the intervention of actors with a more global vision of general interest and 
a higher degree of legitimacy. 

85  A number of the Europe 2020 flagship initiatives make reference to CSR: European 
Commission, ‘An Integrated Industrial Policy for the Globalisation Era Putting Competitiveness 
and Sustainability at Centre Stage (Communication)’ COM(2010) 614; European Commission, 
‘The European Platform Against Poverty and Social Exclusion: A European Framework for 
Social and Territorial Cohesion (Communication)’ COM(2010) 758; European Commission, 
‘An Agenda for New Skills and Jobs: A European Contribution Towards Full Employment 
(Communication)’ COM(2010) 682; European Commission, ‘Youth on the Move’ COM(2010) 
477; and the Single Market Act (n 1). In addition, European Commission, ‘Europe 2020 
Flagship Initiative: The Innovation Union (Communication)’ COM(2010) 546 aims to 
enhance the capacity of enterprises to address societal challenges through innovation, and the 
contribution of enterprises is central to achieving the objectives of the European Commission, 
‘A Resource-Efficient Europe—Flagship Initiative under the 2020 Strategy (Communication)’ 
COM(2011) 21; and European Commission, ‘Roadmap to a Resource Efficient Europe 
(Communication) COM(2011) 571.

86  Strategy for ESR Communication (n 80).
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B. Agencies

Although the establishment of the first EU agency dates back to the 1970s, 
over the last 20 years, their number has grown rapidly.87 Agencies have 
existed since the late nineteenth century in the US and have been greeted 
as an adequate response to doubts expressed about the legitimacy and the 
feasibility of political systems to operate in technologically complex 
societies: they offer the prospect of professional management, independent 
expertise and depoliticised decisions.88 ‘Agencification’ in the EU became 
prominent during the last 15–20 years: the ‘intensification’ of internal market 
coordination in areas of high technicality (such as drugs, intellectual property, 
and network-based industries, to name but a few) and the diversification of 
EU competences (especially with the addition of the two intergovernmental 
pillars and the communautarisation of ‘Title IV’ by the Treaty of Amsterdam) 
dramatically increased the administrative workload and the expertise 
required at the EU level. Instead of further burdening (or strengthening, 
depending on the perspective of the beholder) the Commission, several 
agencies have been set up. 

Compared with traditional means of coordination, agencies were sup-
posed to encourage the coordination of regulatory practices in the Member 
States, while at the same time contributing to the efficient and flexible 
implementation of EU legislation and policies, particularly in areas where 
technical or scientific considerations are important. Furthermore, they 
were expected to reduce political transaction costs, organise independent 
expertise, increase transparency and enhance credible commitment.89 
Moreover, agencies can be more efficient than the Commission, because 
they generally constitute smaller organisational entities with more focused 
expertise, responding more flexibly to complex and emerging issues. In 
addition, by facilitating networks of national authorities, EU agencies can 
diffuse regulatory practices and styles.90 Finally, concerns expressed over 
the transparency and accountability of agencies91 have now been alleviated, 

87  According to an early account by the Commission (http://europa.eu/agencies/community_
agencies/history/index_en.htm), a second generation of agencies started their activities in 
1994–95, and a third generation (the most endowed) emerged in the early years of the 2000s; 
this historical account has subsequently been dropped by the relevant webpage, see http://
europa.eu/about-eu/agencies/index_en.htm.

88  See G Majone, ‘Delegation of Regulatory Powers in a Mixed Polity’ (2002) 8 European 
Law Journal 319–39.

89  A Schout and F Pereyra, ‘The Institutionalization of EU Agencies: Agencies as “Mini-
Commissions”’ (2010) 88 Public Administration 1–15. 

90  See, in this sense, M Groenleer, E Versluis and M Kaeding, ‘Regulatory Governance 
through EU Agencies? The Implementation of Transport Directives’ (2010) Journal of 
European Public Policy 1212–30, 6.

91  See, eg, E Vos, ‘Reforming the European Commission: What Role to Play for EU 
Agencies?’ (2000) 47 CML Rev 1113–34, 1120.
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if not dispelled, since the Lisbon Treaty formally ‘constitutionalises’ them 
by extending judicial and parliamentary control over them, as well as an 
express obligation to grant access to their documents.

Therefore, in recent decades, EU agencies have ‘mushroomed’. Indeed, 
according to the official Commission website, there are 32 ‘policy’ agen-
cies, of which 28 are active in the broader ‘economic’ field and four in 
the field of police and judicial cooperation (Europol, Eurojust, Cepol and 
Frontex), plus another three in the field of common security and defence 
policy (CSDP); another two Euratom agencies should also be added.92 
These make a total of 37 agencies, covering all areas of EU activity—mostly 
economic—to which several ‘executive’ agencies, dedicated to the manage-
ment of given programmes, should be added.

The following table briefly presents the agencies which are directly active 
in the area of services. The list below shows clearly that: a) agencies are 
being created in areas of high technicality; and b) there have been two 
waves of creation/restructuring, one at the beginning of the 2000s and a 
fresh one almost 10 years later.

Agencies in the field of services
Area

General Agencies

Name Instituted Reshuffled Legal Instrument

Aviation1 European Aviation Security
Agency (EASA)

2002 2008 Reg 1592/2002, 
Reg 216/2008

Sea
transport

2 European Maritime Safety
Agency (EMSA)

2002 2011 Reg 1406/2002,
15/2011

Rail
transport

3 European Railway Agency
(ERA)

2004 2008 Reg 881/2004, 
Reg 1335/2008

IT
Networks

4 European Network and
Information Security Agency
(ENISA)

2004 Reg 460/2004

Energy5 Agency for the Cooperation
of Energy Regulators
(ACER)

2009 Regulation 713/2009

Financial
Markets

6 European Supervisory
Authorities (ESA:
EBA/EIOPA/ESMA) –
European Systemic Risk
Board

2010 Reg 1093/10, 1094/10
and 1095/10

Table 5.1: Agencies in the field of services

The efficiency of agencies remains to be proven. As some commentators 
have put it: ‘The European Commission and evaluators experience difficul-
ties in defining their “added value” and a discussion on whether they can be 
abolished is never far away.’93 National parliaments and other bodies have 
occasionally been even harsher.94 

92  See http://europa.eu/agencies/index_en.htm. The fact that the agencies are distinguished 
as above, however, may be a sign that this page has not been updated since the entry into force 
of the Lisbon Treaty in December 2009.

93  Schout and Pereyra (n 89) 1. 
94  Eg, the UK Parliament expressed itself about the EASA, one of the earliest and most 

endowed EU agencies, in the following terms: ‘The brief history of the founding, planning 
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Contrary to ‘US-type’ agencies enjoying wide regulatory powers, EU 
agencies have developed more into information-gathering and processing 
bodies, in the service of the Commission as well as the general public.95 In 
the rare cases where they have been given regulatory powers, these are of 
a very limited and technical nature. Moreover, most of the agencies suffer 
from large boards of directors, poor staffing and limited financial resources. 
Despite having a distinct legal personality and enjoying formal independ-
ence (in the form of administrative and financial autonomy), EU agencies 
are nevertheless subject to, amongst others: a) the Commission’s opinion on 
budget and establishment plans; b) approval of the budget and establishment 
plan by the European Parliament; c) discharge of the budget by the European 
Parliament; d) audits by the European Court of Auditors; e) controls by the 
Office de la Lutte Antifraude (OLAF); f) periodical evaluation by the Council 
and the European Parliament; and g) financial and staff regulations.96

Two series of reasons may account for the limitations to agency activity 
in the EU, one political and one legal. From a political point of view, the 
creation of agencies, and the powers and the resources given to them, is the 
outcome of bargaining between EU Institutions and Member States.97 These 
actors, however, pursue divergent and changing interests: the Commission 
may be ready to forgo control of routine technical responsibilities, but 
less willing to delegate authority connected to actual policy making and 
enforcement competences; the European Parliament, having gained signifi-
cant legislative powers, is likely to resist delegating broad decision-making 
authority to agencies. Where it does endorse delegation, it tries to maintain 
direct or indirect oversight and always demands transparency, codification 
and judicial review of agency administrative procedures; Member States 
are reluctant to delegate powers to European agencies that would threaten 
the functioning of national bureaucracies. Where they do agree to the 
establishment of agencies, they are also likely to demand state-dominated 
management boards and to restrict powers to the networking of existing 
national administrative structures.

and implementation of EASA inspires a feeling of despondency about the ability of those 
minded to make transnational European agencies work either effectively or efficiently. The 
Commission must examine closely the lamentable history of this half-baked, halfcock project, 
and apply the lessons learnt to future endeavours. We also hope it will seek to provide 
evidence of its competence by righting the situation of EASA promptly’; see Select Committee 
on Transport, The Work of the Civil Aviation Authority (Thirteenth Report) (2005–6, 
HC 809). Available at: www.parliament.the-stationery-office.com/pa/cm200506/cmselect/
cmtran/809/80902.htm.

95  Schout and Pereyra (n 89) 4.
96  Ibid 5.
97  The analysis which follows draws heavily on D Keleman, ‘The Politics of “Eurocratic” 

Structure and the New European Agencies’ (2002) 25 West European Politics 93–118. 
His views have been confirmed by the more recent and empirical study by J Gronnegaard 
Christensen and V Lehmann Nielsen, ‘Administrative Capacity, Structural Choice and the 
Creation of EU Agencies’ (2010) 17 Journal of European Public Policy 176–204.
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From a legal point of view, the Court, as early as 1958, prohibited any 
delegation of powers—other than purely technical ones—from EU institu-
tions to outside bodies, as this would undermine the ‘institutional balance’ 
within the EU.98 Indeed, such delegation would not only alter the balance 
set by the EU Treaties between the institutions, but would also further 
distance the exercise of power from the Member State level, as it would 
technically amount to the Commission sub-delegating powers given to it by 
Member States. According to the Commission’s unchanged position and to 
leading authors, the Meroni doctrine does stand as a legal obstacle to the 
creation of ‘regulatory independent agencies of the sort found, for instance, 
in the United States’.99 This view is increasingly questioned by lawyers 
and political scientists alike.100 Some question the applicability of Meroni 
to agencies.101 Others question more generally the validity and scope of 
the Meroni doctrine by noting that such a strict anti-delegation doctrine 
does not square either with the subsequent case law of the Court (in the 
framework of the EU) or with the ongoing practice of the Commission 
and the Council. Further, they question the value of ‘institutional balance’ 
and whether its nature is more descriptive than normative and thus subject 
to ongoing adjustments.102 Others openly make the case for an extensive 
doctrine in favour of the delegation of powers to agencies.103 It has also 
been held that the Meroni limitations could be overcome by some treaty 

 98  Joined Cases 10/56 Meroni & Co, Industrie Metallurgiche, società in accomandita 
semplice v High Authority of the European Coal and Steel Community [1958] Special English 
Edition 157. On the issue of institutional balance, see S Prechal, ‘Institutional Balance: A 
Fragile Principle with Uncertain Contents’ in T Heukels, N Blokker and M Brus (eds), The 
European Union after Amsterdam (The Hague, Kluwer Law International, 1998) 273–94; 
and, more recently, JP Jacqué, ‘The Principle of Institutional Balance’ (2004) 41 CML Rev 
383–91.

  99  See especially K Lenaerts, ‘Regulating the Regulatory Process: Delegation of Powers 
in the European Community’ (1993) 18 EL Rev 23–49, 40; and more recently, K Lenaerts 
and A Verhoeven ‘Towards a Legal Framework for Executive Rule-Making in the EU?: The 
Contribution of the New Comitology Decision’ (2000) 37 CML Rev 645–86, 657.

100  For a fuller account of the criticisms of the Meroni doctrine in relation to agencies, see 
X Yataganas, ‘Delegation of Regulatory Authority in the EU: The Relevance of the American 
Model of Independent Agencies’ (2001) Jean Monnet Working Paper No 03/2001, available 
at: http://centers.law.nyu.edu/jeanmonnet/archive/papers/01/010301.html, 34–36. See also 
R Dehousse, ‘Misfits: EU Law and the Transformation of European Governance’ (2002) Jean 
Monnet Working Paper 02/2002, available at: http://centers.law.nyu.edu/jeanmonnet/archive/
papers/02/020201.html, 7–9; and more recently, S Griller and A Orator, ‘Everything under 
Control? The Way Forward for Agencies in the Footsteps of the Meroni Doctrine’ (2010) 35 
EL Rev 3–35.

101  For these criticisms, see R Dehousse (ed), L’Europe sans Bruxelles?: Une analyse de la 
Méthode Ouverte de Coordination (Paris, L’Harmattan, 2004) 7–9.

102  For this line of argument, see Yataganas (n 100) 34–36.
103  See J Mashaw, ‘Prodelegation: Why Administrators Should Make Political Decisions’ 

(1985) 1 Journal of Law Economics and Organization 81–100.
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 provision setting the conditions for delegation,104 but such a proposal was 
not included in the Lisbon Treaty.

One way of rendering agencies more efficient is by streamlining the way 
they are set up and operate. In this direction, the latest effort has been the 
‘Joint Statement of the European Parliament, the Council of the EU and the 
European Commission on decentralised agencies’ of July 2012.105

C. Networking

‘Network governance’ in Europe has been discussed extensively in 
recent years106 as part of the broader literature on ‘policy networks’.107 
Network governance is characterised by three key elements in the field of 
regulation:108 a) the linkage of actors from different institutional levels—
national, EU and international—from both the public and the private 
sectors in a form of sectoral governance; b) a shift of power from previously 
well-established actors to organisations or individuals whose main role is 
connecting and coordinating; and c) a change in the mode of governance 
away from hierarchy and towards consultation, negotiation and soft law.

Networks may be classified into three broad categories: a) lobbying and 
exchange networks; b) policy networks; and c) intergovernmental relations 
networks.109 All three are active in the area of the internal market, but it 
is the third one which is more directly relevant for the governance of the 
internal market, to the extent that networks of this category are aimed at 
the coordination of relations between NRAs at the transnational level. 

104  Yataganas (n 100).
105  Available at: http://europa.eu/agencies/documents/joint_statement_and_common_

approach_2012_en.pdf.
106  See, eg, H Kassim, ‘Policy Networks, Networks and EU Policy Making: A Sceptical 

View’ (1994) 17 West European Politics 15–27; J Peterson, ‘Policy Networks and EU 
Policy Making: A Reply to Kassim’ (1995) 18 West European Politics 389–407; S Ward 
and R Williams, ‘From Hierarchy to Networks? Sub-central Government and EU Urban 
Environment Policy’ (1997) 35 Journal of Common Market Studies 439–64; A Schout and 
A Jordan, ‘Coordinated European Governance: Self-Organizing or Centrally Steered?’ (2005) 
83 Public Administration 201–20; C Jönsson and M Strömvik, ‘Negotiations in Networks’ in 
C Jönsson (ed), European Union Negotiations: Processes, Networks and Institutions (London, 
Routledge, 2005) 13–26.

107  See, among many others, AM Slaughter, ‘Global Government Networks, Global 
Information Agencies and Disaggregated Democracy’ (2003) 24 Michigan Journal of 
International law 1041–76; RAW Rhodes, ‘Governance and Public Administration’ in J Pierre 
(ed), Debating Governance (Oxford, Oxford University Press, 2000) 54–90; T Borzel, ‘What’s 
so Special about Policy Networks? An Exploration of the Concept and its Usefulness’ in 
Studying European Governance (European Integration Online Papers No 16, 1997), available 
at: http://eiop.or.at/eiop/texte/1997-016a.htm.

108  See D Coen and M Thatcher, ‘Network Governance and Multi-level Delegation: 
European Networks of Regulatory Agencies’ (2008) 28 Journal of Public Policy 49–71, 50.

109  Ward and Williams (n 106) 440–41.
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Networks in the field of services
Area Name Instituted Reshuffled Legal instrument

Competition 
policy

1 European Competition Network
(ECN)

2003 Regulation 1/2003

Data
protection

2 Art 29 Working Party 1995 Directive 95/46/EC

Consumer
protection

3 European Consumer Centres
Network

2006 Regulation
2006/2004

Quality of
services

4 European Network for Alert
Mechanism

2006 Directive 2006/123
(Art 32)

Electronic
Communi-
cations

5 European Regulators Group (ERG) –
Body of European Regulators for
El. Communications (BEREC)

2002 2009 Commission
Decison 2002/627 – 
Regulation (EC)
No 1211/2009

Healthcare6 National Contact Points 2011 Dir 2011/24, art 6

Broadcasting11 European Platform of Regulatory
Authorites (a network of the EU 
and CoE states)

1995 Non-profit
association under
Alsatian law

Table 5.2: Networks in the field of services

The above table of networks active in the field of services calls for some 
remarks. First, that contrary to agency creation, there is no clear temporal 
pattern concerning their set-up. Second, that some of them, such as the 
European Competition Network, are extremely well known to everyone 
having an interest in the EU, while others have been much more discreet. 
Third, that several of them have been part of the initial regulatory design 
(eg, nos 2, 4 and 6 above) while others have been created at a later stage as 
a consolidation of prior practice (eg, nos 1 and 5 above). Fourth, that the 
last-mentioned network (for broadcasting) has a territorial coverage wider 
than the EU, since it has been created under the auspices of the Council of 
Europe. Fifth, that the fact that the numbering in the table above passes 
from no 6 to no 11 accounts for the fact that several networks have been 
turned into agencies. Hence, the European Regulatory Group for Electricity 
and Gas (ERGEG) has been made into the Agency for the Cooperation of 
Energy Regulators (ACER).110 Similarly, the three Lamfalussy committees, 
ie, the Committee of European Banking Supervisors (CEBS), the Committee 
of European Insurance and Occupational Pensions (CEIOPS) and the 

110  The former was set up by Council Decision 2003/769, which consolidated prior practice, 
while the latter has been formalised by Regulation (EC) 713/09 of 13 July 2009 establishing 
an Agency for the Cooperation of Energy Regulators [2011] OJ L211/1. 
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Committee of European Securities Regulators (CESR),111 have been turned 
respectively into the European Banking Agency (EBA), the European 
Insurance and Occupational Pensions Agency (EIOPA) and the European 
Securities and Markets Authority (ESMA) to form part (together with 
the European Systemic Risk Board) of the European System of Financial 
Supervision (ESFS).112 Therefore, networks may be said to constitute, on 
some occasions, the anti-chambers of agencies, but with a less institutiona-
lised structure and less formal endowment. 

EU networks were expected to: a) to compensate for any perceived 
democratic deficit at the decision-making process, b) while bypassing the 
centre, c) to help reduce the implementation deficit, d) to bridge regional 
disparities, e) by promoting a European identity, f) to coordinate interaction 
between unconnected actors, g) to facilitate information exchange, and 
h) to help identify financial opportunities.113 In practice, however, EU net-
works suffer from the fact that NRAs are still organised in a big variety of 
setups thus rendering effective cooperation difficult,114 the fact that they are 
given very broad functions but few powers and resources and that ‘they face 
rival venues both for coordination and for more traditional governmental 
functions of deciding through hierarchy and hard law’.115 Networks are 
more likely to develop in novel and distributive, coordination-type policies, 
rather than in entrenched and highly redistributive policies.116 Contrasting 
this observation with OMC, which has mainly been deployed in the social 
field, it could be generally concluded that transnational networks, on the 
one hand, and the open method of communication (OMC), on the other, 
are parallel non-regulatory means, coordinating different—if interlocking—
policy areas.

D. The Open Method of Coordination 

The OMC can be analysed as a multi-level process of governance, compris-
ing at least four stages. First, the European Council agrees on the general 
objectives to be achieved and offers general guidelines. Then, the Council of 

111  All created by a Commission Decision (2004/10/EC) of 5 November 2003 establishing 
the European Banking Committee [2004] OJ L3/36, which consolidated prior practice.

112  The three committees have been turned into agencies by Regulations 1093/10,1094/10 
and 1095/10, respectively; the ESRB has been set up by Regulation (EU) 1092/2010, all of 24 
November 2010 [2010] OJ L331.

113  For a more detailed presentation of the characteristics of networking in the EU, see, 
among many others, Ward and Williams (n 106).

114  Coen and Thatcher (n 108) 50.
115  Ibid 61.
116  B Eberlein and A Newman, ‘Escaping the International Governance Dilemma?: 

Incorporated Transgovernmental Networks in the European Union’ (2008) 21 Governance 
25–52.
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Ministers selects quantitative and/or qualitative indicators for the  evaluation 
of national practices. These indicators are chosen following a proposal by 
the Commission or by other independent bodies and agencies. The third 
stage is the adoption of measures at the national or regional level (taking 
local particularities into consideration), aiming at the achievement of the 
set objectives, and in pursuit of the indicators chosen. These are usually 
referred to as the ‘National Action Plans’ (NAPs). The process is completed 
by mutual evaluation and peer review between Member States (occasionally 
alongside a system of naming and shaming/faming) at the Council level.

Although, for analytical purposes, the OMC is often contrasted with the 
CEUM, it is more accurate to envisage it as an accompaniment, rather than 
a way around the CEUM.117 Hence, ‘it is not a matter about shifting from 
one governance mode to another and of substituting the [CEUM] with the 
OMC’.118

Since its official launch in 2000, the OMC has been used or, at least, 
proposed as a means of coordination between EU Member States in vari-
ous fields. According to one account, 13 different OMCs may be said to 
be in place.119 The Commission itself on its official website identifies six 
different OMC areas: education, employment, the Lisbon Strategy, social 
policy, vocational training and youth.120 These various OMCs may be clas-
sified from ‘strong’ to ‘weak’ by reference to three criteria: i) the degree of 
determinacy of the common guidelines; ii) the possibility of sanctions; and 
iii) the degree of clarity regarding the roles of the various actors. Hence, it 
is accurate to state that ‘there seem to be as many types of OMCs as there 
are policy areas’.121 There is also a temporal dynamic in all OMCs: they 
seem to be fluid and ever-evolving, both the European and the national 
components of the process being subject to change from one cycle to the 
next. The 2005 ‘streamlining’ of the European Employment Strategy with 
the Broad Economic Policy Guidelines is the most striking illustration of the 
overarching fluidity characterising OMCs. The various OMCs are deemed 
to be reformed, and further streamlined, under the follow-up to the Lisbon 
Agenda, the so-called ‘Europe 2020 Strategy’.122

117  J Zeitlin, ‘Is the Open Method of Coordination an Alternative to the Community 
Method?’ in Dehousse (n 3).

118  L Senden, ‘The OMC and its Patch in the European Regulatory and Constitutional 
Landscape’ (2010) EUI RSCAS Working Paper No 2010/61, 8, available at: http://cadmus.eui.
eu/dspace/bitstream/1814/14436/1/RSCAS_2010_61.pdf.

119  E Szyszczak, ‘Experimental Governance: The Open Method of Coordination’ (2006) 12 
European Law Journal 486–502, 494.

120  See the Europa website: http://europa.eu/scadplus/glossary/open_method_coordination_
en.htm.

121  S Borràs and B Greve, ‘Concluding Remarks: New Method or Just Cheap Talk?’ (2004) 
11 Journal of European Public Policy 329–36. See also J Zeitlin, ‘The OMC in Question’ in 
J Zeitlin and P Pochet (eds), The Open Method of Coordination in Action: The European 
Employment and Social Inclusion Strategies (Brussels, Peter Lang, 2005) 19–33, 20–21.

122  European Comission, ‘A Strategy for Smart, Sustainable and Inclusive Growth 
(Communication)’ COM(2010) 2020 final, 27–30.
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OMCs are the subject of heated debate amongst both lawyers and 
 political scientists.123 While it is relatively easy to identify the institutional 
and legal implications of OMCs,124 it is much more difficult to assess their 
effectiveness as a regulatory method. Empirical evidence is difficult to 
evaluate and accounts are often contradictory:

Many critics of the OMC take substantive policy change, especially as reflected 
in new legislation, as the main criterion for assessing its domestic influence.125 
Judged solely on this basis, as they insist, it is hard to show that the OMC has 
had a major impact outside of certain restricted cases, and even in those it is only 
one of several factors. But if we consider other types of impact, including not only 
procedural changes in governance and policy making processes, but also cognitive 
and discursive shifts, along with changes in issue salience and political agendas, 
then we may identify deeper and more numerous influences.126

Indeed, despite the scepticism as to the efficiency of OMCs127 and the criti-
cisms expressed by several authors,128 it is suggested that, at least in the 
fields of employment and social inclusion, the OMC should be considered 
as a qualified success in at least three respects.129 First, substantive policy 
changes have been induced in the form of: a) changes in national policy 

123  For the OMC, see, among many others, the books (in relevance order) by Zeitlin 
and Pochet (n 121); Dehousse (n 101); F Snyder (ed), The EU and Governance/L’UE et la 
Gouvernance (Brussels, Bruylant, 2006); G de Búrca and J Scott, Law and New Governance 
in the EU and the US (Oxford, Hart Publishing, 2006). In periodic literature, see the special 
issues of (2002) 1 European Law Journal; (2004) 2 Journal of European Public Policy; (2007) 
3 Columbia Journal of European Law, dedicated to the OMC and other new methods of 
governance. See also the following (recent) articles: Senden (n 118); L Tholoniat, ‘The Career 
of the OMC: Lessons from a “Soft” EU Instrument’ (2010) 33 West European Politics 93–117; 
M Büchs, ‘How Legitimate is the OMC?’ (2008) 46 Journal of Common Market Studies 
765–86; K Armstrong, I Begg and J Zeitlin, ‘The Open Method of Co-ordination and the 
Governance of the Lisbon Strategy’ (2008) 46 Journal of Common Market Studies 413–50; 
M Citi and M Rhodes, ‘New Modes of Governance in the EU: Common Objectives versus 
National Preferences’ (2007) European Governance Papers (EUROGOV) No N-07-01, 
available at: www.connex-network.org/eurogov/pdf/egp-newgov-N-07-01.pdf; V Hatzopoulos, 
‘Why the Open Method of Coordination is Bad for You: A Letter to the EU’ (2007) 13 
European Law Journal 259–92; K Armstrong and C Kilpatrick, ‘Law, Governance or New 
Governance?: The Changing Open Method of Coordination’ (2007) 13 Columbia Journal of 
European Law 649–77. For a more complete bibliography on the OMC, see the website of the 
Wisconsin/Madison EU Centre of Excellence at http://eucenter.wisc.edu/OMC/open12.html.

124  Hatzopoulos (n 123).
125  A Moravcsik, ‘The European Constitutional Compromise and the Neofunctionalist 

Legacy’ (2005) 12 Journal of European Public Policy 349–86; S Kröger, ‘The End of Democracy 
as We Know it?: The Legitimacy Deficits of Bureaucratic Social Policy Governance’ (2007) 29 
Journal of European Integration 565–82; Citi and Rhodes (n 123).

126  Zeitlin (n 123) 9 (of the electronic version).
127  See, eg, K Featherstone, ‘Soft Co-ordination Meets “Hard” Politics: The EU and 

Pension Reform in Greece’ (2005) 12 Journal of European Public Policy 733–50; M Lodge 
‘The Importance of Being Modern: International Benchmarking and National Regulatory 
Innovation’ (2005) 12 Journal of European Public Policy 649–67.

128  Above n 24. See also C Radaelli, The Open Method of Coordination: A New Governance 
Architecture for the European Union?: Swedish Institute for European Policy Studies (SIEPS) 
Report No. 1 (Stockholm, SIEPS, 2007); Hatzopoulos (n 123) above.

129  Zeitlin (n 123).
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thinking (cognitive shifts); b) changes in national political agendas (political 
shifts); and c) changes in specific national policies (programmatic shifts). 
Second, procedural shifts in governance and policy making have been pro-
duced in the form of: a) better horizontal coordination and cross-sectoral 
integration of interdependent policy areas; b) improvements in national 
steering and statistical capacities; c) enhanced vertical coordination; and 
d) increased involvement of non-state actors in domestic policy making. 
Mutual learning is the third benefit accruing from the OMC.

Such indirect ‘achievements’, however, may be overshadowed by the EU’s 
failure to manage the Economic and Monetary Union (EMU) efficiently and 
to ensure compliance with the Stability and Growth Pact (SGP), despite the 
fact that the OMC followed in this field was ‘enhanced’ by the possibility 
of imposing sanctions; the Irish, Greek and Cypriot crises, directly linked to 
the violation of SGP rules on public deficit, are testimonies to such a failure. 
Furthermore, the credibility of the OMC has been unfavourably tested in 
the field for which it was formally devised, namely the achievement of the 
Lisbon objectives. It is by no means controversial to observe that at the end 
of 2010, the economies of the EU Member States were far from being the 
most competitive in the world130 and that the achievement of most of the 
Lisbon objectives have been reported for another 10 years.131

V. CONCLUSION

The above findings may be summed up in a few points. First, the gover-
nance of the EU internal market is already highly diversified. Not only is it 
multi-level, in the sense that the adoption (let alone the implementation) of 
EU regulation takes place concurrently at the supra-national, the national, 
the hybrid (eg, networks of NRAs) and the private level, it is also multi-
actor, in the sense that it is being designed by the interplay between EU, 
national and regional actors, who may be purely public, semi-public or even 
private bodies. Private bodies, in turn, may be acting on their own initiative 
or under some sort of direct/indirect delegation by public bodies. Last but 
not least, governance of the EU internal market is also multi-means, in the 
sense that it is based not only on binding legal rules but also on (mandatory 
or voluntary) standards, labels, codes of conduct, informal network practices 
and even iterative knowledge-exchange exercises (the OMCs).

130  See, eg, G Wearden, ‘Eurozone Now in its Longest Recession’ The Guardian (London, 
15 May 2013). Available at: www.guardian.co.uk/business/2013/may/15/eurozone-recession-
deepens. It may also be noted that even the five EU Member States that do rank well for their 
competitiveness (see www3.weforum.org/docs/CSI/2012-13/GCR_Rankings_2012-13.pdf) 
owe little to the Lisbon Strategy.

131  Communication (n 122).
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Second, through the recourse to private regulation, the use of standards 
and the creation of agencies, networks and the OMCs, the participation of 
stakeholders becomes more important than was foreseen under the CEUM. 
Stakeholders, however, typically mean ‘industry’ and this raises an acute 
issue of legitimacy and representation. This, in turn, explains yet another 
novelty of EU governance: increased proceduralisation as a means to secure 
legitimacy.

Third, although their effectiveness remains to be proven on the ground, 
there is a strong trend for the ‘agencification’ of EU governance and the 
creation of transnational networks.

Fourth, through these new processes and instruments, Member States 
alone or in the Council reinforce their grip on EU governance, at the 
expense of the EU Commission and, to a large extent, the Court, whose 
powers of review are limited to legally binding acts. Therefore, the inter-
governmental makes advances over the federal.

Finally, if such a thing as ‘institutional balance’ ever existed in the EU, 
this proves to be a very dynamic ‘balance’. Indeed, to the extent that a 
choice had to be made between, on the one hand, maintaining the institu-
tional balance and, on the other hand, pushing forward the internal market, 
the latter objective has—rightly—prevailed and is likely to do so to an even 
greater degree in the future. Hopefully with some effet utile … 




